In March 2004 the European commission (EC) found that Microsoft used its market dominance to compete unfairly and fined the World's number one software company 497 million Euros. Microsoft appealed and the case made its way through the Court of First Instance in Luxembourg before a five judge panel headed by Judge Hubert Legal. In June 2005, the media reported that Legal was in hot water after publishing an article in the French Journal Concurrences saying some of the judges' clerks tended to regard themselves as "ayatollahs of free enterprise" and should avoid an impression of "arbitrary power". It was also reported that as a result of the controversy the Court of First Instance President, Bo Vesterdorf, planned to move the case away from the current judge and panel to the court's Grand Chamber, headed by Vesterdorf himself.
1
The question one should ask is whether dominance in the software industry is an expression of the values we associate with the so called free market. Copyrights, patents and non-disclosure agreements have been instrumental in securing a preeminence within the software industry, but are they consistent with the values conjured by the expressions free enterprise and free market?
In the last chapter, following Christman, we argued that because the IP right is an income right a discussion of issues of freedom and autonomy is indeed irrelevant. However, market freedom is conceived as an extension of natural freedom; and thus a right to land or goods is a right not only to the fruits of use but also to the fruits of exchange.
2 The question thus remains, whether the denial of intellectual property rights is denial of the fruits of exchange and therefore a denial of market freedoms. In order to answer this question we must consider the values and freedoms we associate with the usual market activities and decide whether or not IP rights represent a consistent extension of these values.
We will begin by asking what are meant by the market freedoms and inquiring into the alleged underlying values that justify and perhaps animate these freedoms.
One often associates John Stuart Mill with the defense of the market based on issues of personal freedom. J. S. Mill, for example, in On Liberty, argues that there are three fundamental freedoms governments and the collective must respect: freedom of thought, freedom of lifestyle and freedom of association. The market freedoms are usually identified with freedom of association. However, Mill's thought is not always consistent. Later in the text he refers to the 'free market', but states that the value of the free market does not rest on the principle of liberty. Rather restrictions are wrong because they don't really produce the desired result. Mill does not see commerce as belonging to a sphere of personal control, which should be on principle immune from state control, rather he states that restraints on trade affect that part of conduct that society is competent to restrain.
3 But further in the text his thought takes another turn. He states that the objections to government interference are three when it is not seen to infringe on liberty. First, where there is no one fit to conduct business as those who are so interested in it. This is the objection to the interference of the legislature or the officers of government with the ordinary processes of industry as enlarged upon by political economists. The second objection has relation to individual self development. Although the individual may not be able to do this particular thing so well as the officers of government, he says, it is desirable that it should be done by them as a means to their own mental education, thereby exercising the judgement and giving them a familiar knowledge of the subject with which they deal. The third and most cogent reason for restricting the interference of government is the greater evil of unnecessarily adding to the power to the state. He tells us that regardless of the freedom of the press and constitution of the legislature, if all affairs were managed by a government bureaucracy: "…the railways, the banks, the great joint stock ventures, the universities and the public charities…then the country would never be free other than in name." 4 A little later on he makes some further interesting remarks What the French are in military affairs, the Americans are in civil business, let them be left without a government, every body of Americans is able to improvise and to carry on that or any other public business with sufficient amount of order, intelligence and decision. This is what every free people ought to be: and a people capable of this is certain to be free…No bureaucracy can …make such a people as this do or undergo anything they do no like.
5
Mill's thought conveys the message that the freedom to associate embodied in the market freedoms allows for the realization of an autonomous citizenry rather an immature one dependent on control and direction from authority. Even though
